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In 2007, a Bill was passed by Malaysian Parliament, later known as 
the Companies Act (Amendment) 2007. There were amendments, 
additions, modifications and deletions made to the previous existing 
provisions in the Malaysian Companies Act 1965.The new set of 
laws reforms the crucial aspects in company law especially in the 
management of Malaysian companies. It also marks the beginning of 
better future in corporate sectors. Malaysia is indeed gearing up 
towards more advanced and sophisticated regulatory system in 
respect of corporate management. This paper will explore the 





The Malaysian Companies Act 1965 was modeled upon the Australian Uniform Companies Act 
1961. However, as Malaysia was once occupied by the British, many of its provisions have been 
influenced by English common law principles and policies. Some of these principles were 
already in existence for over than 100 years1 and no longer suitable in our present corporate 
practice. In the last two decades, Australia, Canada and some other Commonwealth countries has 
already abandoned the traditional English model2 and created their own regulatory system. 
United Kingdom itself has take steps to reform the old company law regime and it was reflected 
in the new UK Companies Act 2006.Therefore it is quite normal for Malaysian company law to 
follow the trend from other fellow Commonwealth members and make necessary steps to revise 
the Companies Act 1965. 
 
                                                            
*Most of the information in ‘Introduction’ was based on Corporate Law Reform Committee, Review of the 
Companies Act 1965 - Final Report.   
1 For example the rule of Foss v Harbottle (1843) 2 Hane 461. 
2Corporate Law Reform Committee, Review of the Companies Act 1965 - Final Report  Companies Commission of 
Malaysia; Kuala Lumpur. 
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  In December 2003, Companies Commission of Malaysia (CCM) launched its Corporate Law 
reform programme. It was part of CCM’s scheme to develop a dynamic business and regulatory 
environment in Malaysia. In connection thereto, the Corporate Law Reform Committee was 
established. The Committee was introduced to review the Companies Act 1965 with the 
objectives of creating a legal and regulatory structure that facilitates business and promoting 
accountability and protection of corporate directors and members. The task was not an easy one 
as at the time; there was no comprehensive study on the Act since 1965. There was no local 
report to rely on or build upon3. Nonetheless, the Committee released few reports and finally in 
2008, the Committee released its final report.  The most recent amendment made to the 
Companies Act 1965 based on the Committee’s report was made in 2007, known as the 
Companies (Amendment) Act 2007 (hereinafter referred to as A1299). This is considered a 
major first attempt in updating the Malaysian Companies Act 19654.    
 
It has 24 provisions that bring significant changes in corporate governance framework in 
Malaysia5.This paper will give an overview on four selective issues addressed by the 2007’s 
amendment that are electronic lodgment, director’s duties, shareholders’ members and auditor’s 
duties.  It will also give comment on each area touched by the amendment. Constant reference to 
other jurisdictions in particular, United Kingdom and Australia will be made throughout the 
discussion. 
 
PART A : ELECTRONIC FILING OF STATUTORY DOCUMENTS 
 
Electronic means of filing statutory documents to the Registrar’s office was first introduced by 
the Companies (Amendment) Act 1998. (Act 1022) Under section 11A(1) of Act 1022, the 
Registrar may provide a service of electronic filing or lodging of statutory document. Any person 
intends to use this new system, must become a subscriber to the services and pay the prescribed 
fees. The provision further emphasized that any document filed or lodge through the services 
shall be deemed to have complied the filing requirement if it was transmitted in a manner 
approved by the regulator of the Registrar. Any requirement for the document to be stamped, 
signed or sealed can be fulfilled by following the procedures prescribed by the regulators. The 
type of documents that can be transmitted through this electronic service shall be determined by 
the Registrar and be published in the Gazette. 
                                                            
3 Anil Joshi, An Insight on Corporate Law reform in Malaysia, CLRC Secretariat< 
http://www.ssm.com.my/clrc/CLRCArt1.pdf. Retrieved on 1 May 2010. 
4 Mohammad Rizal Salim, Company Law Reform in Malaysia: The Role and Duties of Directors. International 
Companies and Commercial Law Review 142. 
5 Mohamed Sufyan Mohd. Mokhtar, Amendments to the Companies Act 1965. Seminar paper presented at MAICSA 
– SSM Seminars 2007 on 16 November 2007 at Traders Hotel, Penang.  
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Based on these provisions, CCM officially launched its e-Lodgement Services6. The services 
were aimed to facilitate the filing and lodgement process of statutory documents for all 
companies in Malaysia7. By having this service, the process of incorporating a company and 
managing statutory compliance thereafter will be speed up. As a result, Olaisen8 in his research 
stated that, registration time was cut from 30 days in 2002 to one day or 24 days under standard 
manual procedures in 2008.Compliance rate for filing annual return increased from 44 percent in 
2003 to 91 percent in 20079. The Companies (Amendment) Act 2007 seeks to strengthen the 
application of electronic filing services. Amendment was made to section 11A in order to allow a 
statutory declaration to be filed or lodged with the Registrar electronically in a manner 
prescribed by the Registrar. In addition, if a document which is required to be signed and attested 
be filed with the Registrar electronically, the requirement for such attestation will be waived. It 
also empowers the Registrar to serve notice to any person who does not comply with the 
requirement of the service. All documents filed or lodged electronically under this provision or 
any electronic documents issued by the Registrar through this scheme shall be admissible as 
evidence10. 
  
PART B : DIRECTOR’S DUTIES 
 
A company’s power is divided between shareholders in a general meeting and the board of 
directors. In theory, both rank equally in terms of role and function in maintaining prosperity. 
Nevertheless in practice, company directors are perhaps the most important persons in a 
company hierarchy. They are placed in a position where opportunities to manipulate corporate 
stricture to their interests are within their grasp11. As the person who holds power in managing 
the company12, the line between right and wrong for them is very slim and once they cross it, the 
result in extreme cases will turn out to be disastrous. These might be the reasons why the issue of 
                                                            
6 Companies Commission of Malaysia, FAQ – SSM e-Lodgement Services (Companies), available at 
http://www.ssm.com.my/docs/FAQ%20COMPANY.pdf. Retrieved on 5 May 2010.  
7 Available at http://www.ssm.com.my/docs/brochure/bagaimana.pdf. Retrieved on 5 May 2010.  
8 John Olaisen, (June 2009), Business Registration Reform Case Study: Malaysia, Investment Climate Advisory 
Services. Pg. 7 
9 Ibid. 
10 Section 11C A1299 
11 Yashwant Rai Vyas. Company Directors & Offences Under the Companies Act in Malaysia& Singapore [1989] 2 
CLJ 112. 
12 Previously, who shall holds the management power will be reflected in the articles of individual company. 
However under sec. 131B the Companies (Amendment) Act 2007, power to manage the company is clearly 
entrusted to the directors. They shall have all the powers necessary for managing, directing and supervising the 
management. Their power is only subject to modification, exception and limitation stated by the Act itself or the 
memorandum or articles of the company.  
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director’s duties will always attract everybody’s attention and concerns which are shared by 
Malaysian government. This is reflected in A1299 as more than half of the amendment concerns 
with directors. 
 
Basically the amendment in respect of director’s duties is statutory restatement of common law 
principles. According to Lord Goldsmith13, the main purpose of codifying the general duties of 
directors is to make what is expected of directors clearer and to make the law more accessible to 




General duty of a director is stated in section 132(1), previously stated as follows: 
 
“a director of a company shall at all time act honestly and use reasonable 
diligence in the discharge of the duties of his office” 
 
This provision was described as a feeble and inadequate statement of director’s fiduciary duty 
and duty of care, skills and diligence14. It was expressing two duties combined in one provision. 
The provision does not purport to be an exhaustive statement of director’s duty15. As such, 
Malaysian cases were more influenced by common law cases than using this provision. After the 
2007’s amendment, fiduciary duty and duty of care, skills and diligence are separated in two 
different provisions. The amended section 132(1) reads as follows: 
 
“A director of a company shall at all times exercise his power for a proper 
purpose and in good faith in the best interest of the company”  
 
                                                            
13 As cited in Companies Act 2006-Duties of directors: Ministerial statement. (June 2007). Available at 
http://www.berr.gov.uk/files/file40139.pdf. Retrieved on 2 May 2010.  
14 Sujata Balan. Reform of the Law Relating Directors’ Duties in Malaysia. Paper presented in AFBE Conference 
2008 held on 3 & 4 December 2008 at Segi University College (Unpublished). 
15 Tan Chheng Han (2009). Walter Woon on Company Law. Revised third edition. Singapore; Sweet & Maxwell. 
The statement was made by the author when commenting sec. 157 Singapore Companies Act which is pari materia 
with the old section 132(1) Malaysian Companies Act 1965. 
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The amended section 132(1) is more comprehensive in restating fiduciary duty imposes upon a 
director in common law. The phrase “to act honestly” (which was in the previous section 
132(1)), is equivalent to “to act bona fide" which is originated from common law principles16. 
Therefore, the effect will remain the same that is a director should always think about the interest 
of the company as a whole. The director must also avoid any conflict of personal interest and the 
company. However another important limb of fiduciary duty under common law that is the duty 
to act for a proper purpose is incorporated together in the amended section. This has completed 
three categories of fiduciary duty under common law. 
 
Sujatha Balan17, pointed out two issues from the amended section 132, namely: 
1. Duty of good faith under section 132 is restricted to the exercise 0f powers by director 
and makes no reference to acts of directors. She suggested that the words “acts, and” 
should have been inserted between the words “times” and “exercise”; 
2. Neither section 132 nor any other provisions in A1299 addressed another closely linked 
issue. In exercising his power, a director should exercise independent judgment and does 
not fetter his discretion in discharging his duty. 
 
With regards to the first issue, directors, when acting as directors must consider the interest of 
the company18.  A director’s action will be assessed when he is exercising his power in his 
capacity as a director. Arguably, since there was no elaboration on why the word “act” should be 
inserted in the section, it is emphasized here that the word ”exercise his power” should not be 
given a narrow interpretation.  It shall include any action, conducts and decisions made by a 
director. 
 
The issue concerning fettering discretion is indeed an interesting point of law need to be 
discussed. Originally in common law, a director cannot enter into an agreement or arrangement 
with third party on how he should act or vote in board’s meetings. However this principle was 
modified. In the case of Fulham Football Club Ltd. V Cabra Estate plc,19 the directors of the 
company signed a letter of undertaking as part of lease agreement with third party. They agreed 
to use their powers to procure that the company will not object planning application submitted by 
third party and would, if called upon, procure the company to write in support of the application. 
                                                            
16 Townsing Henry George v Jenton Overseas Investment Pte Ltd. [2007] 2 SLR 597. 
17 Ibid. no. 14. 
18 Tan Cheng Han (2006). Walter Woon on Company Law. (third edition. Singapore; Sweet & Maxwell, pg. 280. 
19 [1994] 1 BCLC 363. 
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Later, the directors applied for declaration that they were not bound by the agreement. Court of 
Appeal refused the application20 and stated that it was part of contractual agreement and benefits 
the company.  
 
The UK’s Companies Act 2006, under section 173 provides that a director of a company must 
exercise independent judgment. This duty is not infringed by his acting in accordance with an 
agreement duly entered into by the company that restricts the future exercise of discretion by its 
directors, or in a way authorised by the company’s constitution. Since there was no clear 
statutory statement on this, in Malaysia it is uncertain whether or not Malaysian courts are 
willing to adopt the modified common law principles.21 
 
Mohamad Rizal Salim22 commented that, though the new provision retains the duty of a director 
to act in the interest of the company but it did not specify to whose benefit the company should 
be managed. Unlike Malaysia, UK’s parliament clearly makes a stand of their preference in 
adopting ‘enlightened shareholder value’ under which some essential aspects of CSR was 
expressly mentioned under section 172 UK Companies Act 2006. Hence, Malaysia should follow 
the trend in having legal pressures of CSR implementation in the Companies Act 1965 for better 
future business environment. Furthermore, by expressing clearly who the stakeholders are, this 
will make director’s duty clearer.  
 
When a director become directly or indirectly interested in a contract entered by the company, he 
has the obligation to disclose it in the board meeting. This duty is stated under section 131(1). 
Under A1299, director’s duty to disclose interests extends to his spouse and his children 
(including stepchild and adopted child)23. In order to ensure that board’s decision in such 
contract will not be clouded with personal interest, those interested director will be excluded 
from participating in discussion and be excluded from voting in respect of the contract. His 
presence will only be considered for quorum purposes only. This prohibition applies to public 
company and its subsidiary24. 
 
                                                            
20 The Court of Appeal adopted the analysis of Kitto J in Thorby v Goldberg (1964) 112 CLR 597 
21 The modified common law principles stated that a director may enter into an agreement that will act in certain 
ways in the future provided that at the time they have agreed to the agreement it was for the best interests of the 
company 
22 Mohamad Rizal Salim. (2009). Company Law Reform in Malaysia: The Role and Duties of Directors 
International Companies and Commercial Law Review 142. 
23 A1299, sec. 131(7A). 




Duty of Care, Skills and Diligence 
 
Traditionally, the test on standard of care, skill and diligence expected from a director will be 
based on Romer J’s judgment in the case of Re City Equitable Fire Insurance25  
    “A director need not exhibit in the performance of his duties a greater degree of skill than may 
reasonably be expected from a person of his knowledge and experience” 
 
Under this subjective test, those with little skill or experience and those with no skill or 
experience stood a better chance of escaping liability in negligence. However, this low standard 
has been abandoned in some recent cases26. Duty to be diligent under Romer J’s judgment stated 
that director does not have to give continuous attention to the company affairs and are not 
required to attend all meetings but only whenever he is reasonably able to do so. In an extreme 
illustration of this test, a director who attended only one meeting in 36 years was held not liable 
for breach of duty27. However, in an Australian case Vsiraki v ASC28, it was held that a director 
should attend all board’s meeting except in cases where he falls so sick or he is outside 
jurisdiction at the time fixed for such meeting. 
 
Under A1299, Malaysian legislature finally took a stand by introducing section 132(1A) which 
deals solely on duty of care, skills and diligence: 
A director of a company shall exercise reasonable care, skill and diligence with- 
(a) The knowledge, skill and experience of a director having the same 
responsibilities; and 




                                                            
25 [1925] 1 Ch 407 
26 Dorchestern Finannce v Stebbings [1989] BCLC 498; Re D’Jan of London Ltd. [1994] 1 BCLC 561; Norman v 
Theadore Goddard [1991] BCLC 1028. 
27 Re Cardiff Saving Bank, the Marquis of Butes [1890] 2 Ch 100 
28 (1993) 11 ACSR 162 
8 
 
The above provision provides us with two tests namely objective test (a) and subjective test (b). 
The tests must be fulfilled in determining whether a director has discharge his duty according to 
the standard of care, skills and diligence expected from him. By having this provision, some 
weight has been put on the loose test expressed by Romer J. In addition to this, A1299 introduced 
a rule developed by American courts that is the Business Judgment Rule29. Under section 132(1B), the 
four pillars of the Rule were incorporated. A director making business judgment for the company 
is deemed to have met the standard of care and skill if he fulfilled all four conditions: 
a) It was made in good faith for a proper purpose; 
b) He has no personal interest in the subject matter; 
c) He truly believes that it was appropriate under the circumstances; 
d) Reasonably believes that the business judgment was made for the best interest of the 
company.  
 
In exercising his duties, a director may rely on information, professional or expert opinion, 
reports or statements including financial statements made by reliable sources30. Such reliance is 
deemed to have been made on reasonable ground if:-31 
i. It was made in good faith; and 
ii. An independent assessment has been made on such information, opinions advice or 
statement. 
 
It was about time for directors in Malaysia to realize that directorship is not merely luxurious but 
a very highly demanding task. In a competitive corporate world at present, directors need to 





                                                            
29 Aiman Nariman Mohd. Sulaiman. (2001). Directors Duties and Corporate Governance. Malaysia.Malaysia; 
Sweet & Maxwell. pg. 101. 
30 A1299, section 132(1C). 
31 Ibid. section 132(1D). 
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Issue of Nominee Director 
 
Nominee director refers to those who is appointed to the board by a shareholder and sits in the 
board of directors to represent the interests of appointer32. The issue which was widely discussed 
was, to whom they owe their loyalty? In the case of Kuwait Bank v National Nominees33, it was 
held that when a nominee director sits in board’s meeting, he should consider the interest of the 
company and not his nominator. Section 132(1E) A1299 provides a statutory statement on this 
issue – they shall act in the interest of the company and if the interest of his nominator and the 
company collides, his duty to act in the interest of the company should prevail.  
 
PART C : SHAREHOLDERS’ MEETINGS 
 
The law regulating shareholders’ meetings is an important but a relatively neglected aspect of 
corporate governance34. It has been argued that the complex problem of corporate governance 
requires, amongst others, the revival of shareholders’ involvement in corporate decision-making. 
Corporate governance is well served when the shareholder shows involvement in gathering 
information preceding, during and following the meeting. This leads irreversibly to well-
informed resolutions.  In other way, it also establishes a ‘check and balance’ system against 
director’s managerial power35. 
 
In order to enhance the participation of shareholders in general meetings two amendments were 
made in A1299.  Under section 145(2A), an annual general meeting of a public company shall 
now be called by a written notice of not less than 21 days or longer. The rationale for longer 
notice36 is to allow ample time for the submission of proxy forms. Another major amendment 
made by A1299 laid in section 145A that reads as follows: 
 
                                                            
32 Goulding, S. (1999). Company Law. Second edition. London; Cavendish Publishing Limited.pg. 265 
33 [1991] 1 AC 187 
34 Mohammad Rizal Salim & Yee Shyun Ong, The Law of Shareholders’ Meetings in Malaysia [electronic copy on-
line] (Internation Company and Commercial Law Review, 2009) available from http://ssrn.com/abstract=1462686.  
35 Pemmelaar, W.M., Towards Virtual a General Meeting: ‘I Accept’ or ‘I Declined’?, 4 Utrecht Law Review 163,  
(2008), 164 – 165.   
36 Previously, length of notice to call for general meeting depends on types of resolution a company wish to pass. 




 “A company shall hold all meetings of its members within Malaysia and may 
hold a meeting of its members within Malaysia at more than one venue using 
any technology that allows all members a reasonable opportunity to participate” 
 
The above provision has two implications: First, from now onwards, Malaysian companies may 
hold its general meeting anywhere within Malaysia. Previously, a general meeting must be held 
in the State where its registered office is situated. Secondly, the amended provision introduce 
electronic shareholders’ meeting. A company may hold its general meeting in more than one 
place linked by technology equipments. However to what extend this provision can facilitate the 
holding of general meeting is yet to be determined.   
 
PART D : AUDITOR’S DUTIES 
 
In order to ensure that a company’s account serve the purpose for which it was intended, this 
crucial document must be subject to scrutiny by professionals. This is why an auditor is a very 
important independent party in a company’s management. A1299 seeks to strengthen the 
position and role of an auditor to a company. Few insertions were made to sections172A and 
174(8A) – (C). According to section172A, when an auditor was removed or resigns, he has duty 
to inform the Registrar or Bursa (in case it involves a public listed company) within 7 days. 
A1299 further provides in section 174(8A) that an auditor of public company has duty to report 
to the Registrar if in performing his duty, he is of the opinion that serious offences (fraud or 
dishonesty) is being or has been committed against the company. The provision reads as follows: 
 
“In addition to subsection (8), if an auditor in the course of performance of his 
duties as an auditor of a public company or a company controlled by a public 
company, is of the opinion that a serious offence involving fraud or dishonesty is 
being or has been committed against the company or this Act, by officers of the 
company, he shall forthwith report the matter in writing to the Registrar” 
 
Loganathan Krishnan37, argued that the word “… if the auditor is of the opinion ….” is 
subjective. It should has used the phrase “.. The auditor is of the opinion there is no fraud or 
                                                            
37 Loganathan Krishnan, Corporate Responibility of auditors in Malaysia. 3rd. International Borneo Business 2008.  
Held on 15 – 17 December 2008 at UMS Kota Kinabalu Sabah. 
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dishonesty..”. Then only an auditor’s duty to detect fraud or dishonesty is imposed on him. Thus, 
be on agreement with the author, it is submitted here that an active duty to detect those particular 
offences should be imposed on the auditors rather than merely taking a passive approach as 




The Companies (Amendment) Act 2007 could be considered as a radical transformation of 
Malaysian company law. Efficiency, accountability and integrity seem to be the foundation of 
the amendment.  Despite facing critiques on certain aspects, it was a long awaited reform that 
offers hopes for dynamic future regulatory system. It also demonstrates that Malaysian 
government and its agencies are serious about building up a better business environment in 
Malaysia. More amendments are expected in the future and hopefully by the time corporate 
issues become more complex, the law is there to safeguard the interests of those directly and 
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